wE R B E & B
ESTATE AGENTS AUTHORITY

Circular
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e Conduct a historical and current land search of the property if
its current land search reveals that the vendor has been the
current registered owner of the property for less than five
years.

e Check theland search(es) to seeif there was any registration of
a deed of gift/assignment at nil consideration.

e Wheretheland search revealsthat a deed of gift/assignment at
nil consideration made within five years from the date of the
land search has been registered, licensees should:

(i) inform clients of the existence of the deed of gift/
assignment at nil consider ation;

(i) alert clients that the deed of gift/assgnment at nil
consideration may affect the title of the property and that
thereisarisk that the purchaser may not be able to obtain
sufficient mortgage loan to complete the purchase of the
property; and

(iii) advise clients to seek legal advice on the risk of selling/
purchasing the property before they enter into any
agreement for sale and purchase of the property.

Deed of Gift/Assignment at Nil Consider ation

The Estate Agents Authority (“EAA”) has receivedngaaints
that licensees have not properly brought to then#itin of the purchasers
the risk of buying properties involving a deed aft/gssignment at nil
consideration. Licensees should be alerted toptioblems that may
arise from the existence of a registered deed tfagsignment at nil
consideration and take appropriate steps to prttectclients’ interests.

Transfer of Property by Way of Gift

(2) A deed of gift is an instrument which effects thensfer of legal
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ownership in a property from the owner (donor) ywvef gift to

the donee. In some such cases, the change of slwmdrom

the owner (donor) by way of gift to the donee mayeffected by
the execution of a deed of assignment at nil cenattbn. For
example, where a flat under the Home Ownership r8ehef the
Hong Kong Housing Authority (“HKHA”) is still subg to the
terms, covenants and restrictions mentioned inSbleedule to
the Housing Ordinance (Cap. 283), a change of asin@iof the
flat under the prevailing policy of the HKHA may lgnbe

effected by way of a Deed of Assignment at nil mane
consideration (except in bankruptcy cases).

The Effect of the Bankruptcy Ordinance on a Gift

3)

Under the Bankruptcy Ordinance (Cap. 6), a deedgifif
assignment at nil consideration may be set asidddyrustee in
bankruptcy in cases where the donor/assignor isidged
bankrupt and he has, during the period of five yearding with
the day of the presentation of the bankruptcy ipetibn which
the donor/assignor is adjudged bankrupt, made taogiéntered
Into a transaction receiving no consideration, sslthe person,
whether or not he is the person with whom the d@ssrgnor in
guestion entered into the transaction, acquiresptioperty in
good faith and for value. Therefore, the titleatproperty may
be adversely affected if a deed of gift/assignmant nil
consideration in favour of the vendor/vendor's m@Essor-
in-title is so set aside by the trustee in banlaypt The risks of
purchasing such a property include the purchasebeiog able
to obtain any or sufficient mortgage loan to cortgpleéhe
purchase and/or to prove good title in the resbtheproperty.

L and Search

(4)

If a deed of gift/assignment at nil considerati@ registered
against the current registered owner’s properipay be revealed
in a current land search of the property. Howea@leed of gift/
assignment at nil consideration executed in fawbiine vendor’s
predecessor-in-tite may only be revealed in aohisal and
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current land search of the property.

In view of the potential problems of purchasing geudies

involving a deed of gift/assignment at nil consatem, licensees
shouldtake the following steps to protect their clientderests

before arranging for the parties to enter into gme@ment for sale
and purchase of the property:

(@)

(b)

(€)

If a current land search of the property reveaks tihe
vendor has been the current registered owner of the
property for less than five years from the datehef land
search, licensees should further conduct a histoaad
current land search of the property concerned.

Licensees should carefully check the land seartigesee
if there was any registration of a deed of gift@ssent at
nil consideration against the property.

If it is revealed from the current land search be t
historical and current land search (as the case beayf
the property that a deed of gift/assignment at nil
consideration has been registered against the pyoped
the deed of gift/assignment at nil consideratiors wade
within five years from the date of the land searttten
licensees should:

(i) inform their clients of the existence of the deédit/
assignment at nil consideration;

(i) alert their clients that the title of the propentay be
affected by the deed of gift/assignment at nil
consideration and that the purchaser may not be abl
to obtain sufficient mortgage loan to complete the
purchase of the property; and

(i) advise their clients to seek legal advice on tfecebf
the deed of gift/assignment at nil consideratioth te
risks of selling/purchasing the property beforeythe
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enter into any agreement for sale and purchasbkeof t
property.

(6) If, despite the existence of the registered deegifdassignment
at nil consideration and the clients having beentadl to the risks
as stated above, the clients still decide to prbcegh the
transaction and enter into an agreement for satke pamchase
(with or without legal advice), the licensee comesl, in order to
protect his own interests in case of dispute, issad to obtain a
written acknowledgement from his clients statingttthey have
been informed that (i) there was a registered dekdift/
assignment at nil consideration; (ii) the deeditifagsignment at
nil consideration may affect the title of the prdge (iii) the
purchaser may not be able to obtain sufficient gagé loan to
complete the purchase; and (iv) they have beersaedvio seek
legal advice.

For the avoidance of doubt, the requirements geinoparagraph
(5) above are in addition and without prejudicéhi® duty of licensees to
alert their clients to any subsisting encumbrarstesh as an estate duty
charge as may be registered against the propedtyesmealed in the land
search and to advise their clients to seek legaicadthereon, where
appropriate.

Licensees are reminded that under paragraph @4t Code of
Ethics issued by the EAA, they should protect arahte the interests
of their clients. Licensees who fail to comply lwthe above guidelines
may be subject to disciplinary action by the EAA.

This Circular shall take effect on 1 April 2013.

March 2013

Holders of Statements of Particulars of Busines
should bring this Circular to the attention of sttff
engaged in estate agency work
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